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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

THORNTON, Judge: The issue for decision in these
consolidated cases is whether gifts that petitioners nmade of

[imted partnership interests to their adult children during
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2000, 2001, and 2002 qualify for annual exclusions as provided by
section 2503(b).?
FI NDI NGS OF FACT

The parties have stipulated some facts, which we incorporate
herein. Wen they petitioned the Court, petitioners resided in
Nebraska. They have been married for many years and have three
children, all of whomwere of adult age at all tines relevant to
t hese cases.

Fornati on of the Partnership

In 1958 Walter M Price (M. Price) began his career in
equi pnent finance and distribution at Caterpillar Tractor Co. He
| ater worked for a dealer in Omha, Nebraska. |In 1976 he started
hi s own conpany, Diesel Power Equipnment Co. (DPEC), which
eventual |y distributed and serviced about 40 |ines of equipnment
and had about 90 enpl oyees.

Petitioners’ children had no career interest in working for
DPEC. Consequently, when a group of |ong-term enpl oyees nade an
offer in the late 1990s, petitioners decided to sell the business
as part of a careful financial plan which involved first placing
the DPEC stock in a limted partnership.

On Septenber 11, 1997, petitioners fornmed Price |Investnents

Limted Partnership (the partnership) as a limted partnership

1Unl ess ot herw se indicated, section references are to the
I nternal Revenue Code in effect for the years at issue. Rule
references are to the Tax Court Rules of Practice and Procedure.
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under Nebraska | aw. When the partnership was forned, Price
Managenent Corp., a Nebraska corporation, was its 1-percent
general partner; the Walter M Price Revocable Trust and the
Sandra K. Price Revocable Trust were each 49.5-percent limted
partners. M. Price was president of Price Managenent Corp., and
M. and Ms. Price, through revocable trusts, held the shares in
Pri ce Managenent Corp

When the partnership was forned, its assets consisted of the
DPEC stock and three parcels of commercial real estate |eased
under long-term| eases to DPEC and anot her equi pnment conpany. On
January 5, 1998, the partnership sold the DPEC stock and invested
the sale proceeds in marketable securities.

Gfts and Distributions to Petitioners’ Children

During 1997 through 2002 each petitioner gave each of their

three adult children interests in the partnership as shown bel ow. 2

2The parties have stipulated that during each of the years
1998 t hrough 2002, each petitioner nmade separate and equal gifts
to each child. The parties have also stipulated that during 1997
“petitioners” transferred a 17-percent partnership interest to
each child, w thout specifying the manner in which they nade the
gifts. Because all the limted partnership interests were
initially held equally by petitioners’ respective revocabl e
trusts, and because all these |imted partnership interests were
transferred to petitioners’ children by 2002, it woul d appear
that petitioners’ gifts in 1997 necessarily canme equally from
petitioners’ respective revocable trusts. Although it makes no
difference to our analysis, for ease of presentation we have
assuned that petitioners nmade their 1997 gifts, like all the
other gifts, separately and equally. The record does not reveal,
for any year, the exact manner in which petitioners effected
gifts to their children of the limted partnership interests held

(continued. . .)



Par t ner shi p

Gft Interests Tot al

Transferred by Each Par t ner shi p Children's

Petitioner to Each Gft Interests Cumul ati ve
Year Child Each Year | nterests
1997 8. 5% 51% 51%
1998 1 6 57
1999 0.5 3 60
2000 0.5 3 63
2001 0. 85 51 68. 1
2002 5.15 30.9 99

On Forms 1065, U.S. Return of Partnership Income, for
t axabl e years 1997 through 2002, the partnership reported i ncone
fromrental activities and | osses, gains, and other incone from
investnent activities. Each year except 1997 and 2001 the
partnership made cash distributions in equal ambunts to each
child, as shown in the table bel ow

Total Partnership
Di stributions

Year to Children
1997 - -

1998 $7, 212
1999 343, 800
2000 100, 500
2001 - -

2002 76, 824

Provisions of the Limted Partnership Agreenent

The limted partnership agreenent (the partnership
agreenent) states that the partnership’s primary purpose is to

achieve a reasonable rate of return on a long-termbasis with

2(...continued)
originally by the revocable trusts.
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respect to its investnents.® The partnership agreenent generally
prevents any partner fromw thdrawi ng capital contributions. The
partnership agreenment also restricts transfer and assignnent of
partnership interests as foll ows:

11.1 Prohibition Against Transfer. Except as
herei nafter set forth, no partner shall sell, assign,
transfer, encunber or otherw se di spose of any interest
in the partnership wthout the witten consent of al
partners; provided, however, a limted partner may sel
or otherwi se transfer his or her partnership interest
to a general or limted partner, or to a trust held for
the benefit of a general or limted partner. * * *

11.2 Assignnent. Any assignnent nade to anyone,
not already a partner, shall be effective only to give
the assignee the right to receive the share of profits
to which his assignor would otherw se be entitled,
shall not relieve the assignor fromliability under any
agreenent to nmake additional contributions to capital,
shall not relieve the assignor fromliability under the
provi sions of the partnership agreenment, and shall not
give the assignee the right to becone a substituted
[imted partner. * * * The partnership shall continue
with the sane basis and capital anount for the assignee
as was attributable to the fornmer owner who assi gned
the limted partnership interest. * * *

3The partnershi p agreenent provides:

2.1 Purposes. The partnership shall invest in,
acquire, own, sell, encunber, operate, dispose of, and
deal in and with investnent grade real and personal
property. The partners intend to reinvest inconme, gain
and profits fromthe partnership’s investnents to their
nmut ual advantage, as the general partner may determ ne,
subject to the provisions hereof, and hereby declare
that annual or periodic distributions to the partners
are secondary to the partnership’ s primary purpose of
achi eving a reasonabl e, conpounded rate of return, on a
| ong-term basis, wth respect to its investnents.
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The partnership agreenent further provides that in the event
of any voluntary or involuntary assignnment of a partnership
interest, “the partnership and each of the remaining partners
shal | have the option to purchase the partnership interest for
its fair market value” fromthe assignee. The partnership
agreenent provides detailed rules for exercising the purchase
option and for determning the fair market value of the
partnership interest.* The partnership agreenment provides
generally that the partnership will termnate after 25 years but
may be di ssolved sooner if there is witten consent or
affirmative vote “by at least two-thirds (2/3) in interest of the
partners.”

Pursuant to the partnership agreenent, partnership profits
are shared by the partners according to their proportional
partnership interests. Partnership profits are to be distributed
to the partners “in the discretion of the general partner except
as otherwise directed by a majority in interest of all of the
partners, both general and Ilimted.” The partnership agreenment

states that neither the partnership nor the general partner has

“The partnership agreenent provides that for this purpose
fair market value is to be determned on the basis of a mgjority
of three appraisers, one selected by the partner exercising the
option, one selected by the assignee of the partnership interest,
and the third selected by the other two appraisers. The
partnership agreenent requires that any purchase option be
exercised within 180 days of any involuntary transfer but
provi des no deadline for exercising a purchase option with
respect to a voluntary transfer.
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“any obligation” to distribute profits to enable the partners to
pay taxes on the partnership’ s profits.

The partnership agreenent provides that it is to be
governed, construed, and interpreted according to the | aw of the
State of Nebraska. The partnership agreenent is binding upon
“all the parties hereto, their heirs, successors, assigns, and
| egal representatives forever.”

Petitioners’ G ft Tax Reporting and Respondent’s Determni nations

On their separate Forns 709, United States Gft (and
Cener ati on- Ski ppi ng Transfer) Tax Return, for 2000, 2001, and
2002 each petitioner identically reported gifts, annual

excl usions, and taxable gifts as foll ows:

Report ed Reported Tot al Reported

Val ue of Tot al Annual Taxabl e
Year Each G ft Gfts Excl usi ons Gfts
2000 $14, 905 $44, 715 $30, 000 $14, 715
2001 20,770 62, 310 30, 000 32,310
2002 118, 405 355, 215 33, 000 322, 315

For each year petitioners reported zero gift tax due after
applying unified credits.

Petitioners attached to their gift tax returns val uation
reports supporting the reported gift values. Each valuation
report indicates substantial discounts for |lack of control and
| ack of marketability of the transferred partnership interests,

stating: “Unless a partner owns or controls two-thirds of the
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partnership interests, his/her investnent is illiquid until at
| east the schedul ed term nation date.”

Respondent issued each petitioner a notice of gift val ue
determ nation for 2000 and separate notices of deficiency for
2001 and 2002. Each of these notices disallowed annual gift tax
exclusions for each transferred partnership interest for each
year on the ground that the gifts were of future interests in
property. Respondent determ ned that petitioners had these gift

tax deficiencies for 2001 and 2002:

Year Petiti oner Defi ci ency

2001 Walter M Price $21, 763

2002 Walter M Price 14, 741

2001 Sandra K. Price 20, 480

2002 Sandra K. Price 14, 602
OPI NI ON

The parties disagree as to whether petitioners’ gifts of
partnership interests to their children are properly
characterized as present interests so as to qualify for annual
gift tax exclusions under section 2503(b). Petitioners bear the
burden of proving that their gifts qualify for annual exclusions.?®

See Rule 142(a); Hackl v. Comm ssioner, 118 T.C. 279, 294 (2002),

affd. 335 F.3d 664 (7th G r. 2003); see also Stinson Estate v.

United States, 214 F.3d 846, 848 (7th G r. 2000).

SPetitioners do not claimand have not established that the
conditions of sec. 7491(a) have been net to shift the burden of
proof to respondent with regard to any factual issue.



A. Legal Franewor k

Section 2501 generally inposes a tax on the transfer of
property by gift. Section 2503(b) provides an inflation-adjusted
annual exclusion of $10,000 per donee.® The annual excl usion
applies to “other than gifts of future interests in property”.
Sec. 2503(b)(1).

The statute does not define the term“future interests”.

The regul ati ons provide:

“Future interest” is a legal term and includes
reversions, remainders, and other interests or estates,
whet her vested or contingent, and whether or not
supported by a particular interest or estate, which are
limted to conmence in use, possession, or enjoynent at
sone future date or time. The termhas no reference to
such contractual rights as exist in a bond, note
(though bearing no interest until maturity), or in a
policy of life insurance, the obligations of which are
to be discharged by paynents in the future. But a
future interest or interests in such contractual
obligations may be created by the |imtations contained
in a trust or other instrunment of transfer used in
effecting a gift.

* * * An unrestricted right to the i medi ate use,
possessi on, or enjoynment of property or the incone from
property (such as a life estate or termcertain) is a
present interest in property. * * * [Sec. 25.2503-3(a) and
(b), Gft Tax Regs.]
An exanple in the regul ati ons provides that where a trustee is
authorized in his discretion to withhold paynents of inconme for

addition to trust corpus, the beneficiary’ s right to receive the

SFor 2002, the first year for which there was an inflation
adj ust ment, the exclusion anobunt was $11, 000. Rev. Proc.
2001-59, sec. 3.19, 2001-2 C B. 623, 627.
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i ncome paynments is not a present interest and no exclusion is
allowed with respect to the transfer in trust. Sec. 25.2503-
3(c), Exanple (1), Gft Tax Regs. Caselawis to simlar effect.

See, e.g., French v. Comm ssioner, 138 F.2d 254 (8th Cr. 1943).

The Suprene Court has st ated:

it is not enough to bring the exclusion into force that

t he donee has vested rights. In addition he nmust have
the right presently to use, possess or enjoy the
property. These terns are not words of art, like “fee”

in the law of seizin * * * but connote the right to
substantial present econom c benefit. The question is
of time, not when title vests, but when enjoynent
begins. Wiatever puts the barrier of a substanti al
period between the wll of the beneficiary or donee now
to enjoy what has been given himand that enjoynent
makes the gift one of a future interest within the
meani ng of the regulation. [Fondren v. Conm SsSioner,
324 U.S. 18, 20-21 (1945).]

In Hackl v. Conm ssioner, supra, this Court held that gifts

of units inalimted liability conpany (LLC) were gifts of a
future interest that did not qualify for the annual exclusion.
The Court rejected the taxpayers’ argument that a gift that takes
the formof an outright transfer of an equity interest in a
busi ness or property is necessarily a gift of a present interest.
Id. at 292. The Court held that to establish entitlenent to an
annual excl usion under section 2503(b), a taxpayer mnust--
establish that the transfer in dispute conferred on the
donee an unrestricted and noncontingent right to the
i mredi at e use, possession, or enjoynment (1) of property
or (2) of incone fromproperty, both of which
alternatives in turn demand that such i medi ate use,
possessi on, or enjoynment be of a nature that

substanti al econom c benefit is derived therefrom
* x x [1d. at 293.]



B. The Parties’ Contentions

Petitioners contend that their gifts of the partnership
interests are properly characterized as gifts of present
i nterests because the donees can freely transfer the interests to
one another or to the general partner, Price Managenent Corp.
Petitioners also contend that each donee has imediate rights to
partnership inconme and may freely assign incone rights to third

persons. They suggest that Hackl v. Conm ssioner, supra, was

decided incorrectly and contend that it is, in any event,
di stingui shable fromthe instant cases.

Rel yi ng on Hackl, respondent contends that the transferred
partnership interests represent future interests because the
partnership agreenent effectively bars transfers to third parties
and does not require incone distributions to the limted
partners.’

C. Anal ysi s

We decline petitioners’ invitation to reconsider our hol ding
in Hackl. Furthernore, we disagree that Hackl is distinguishable
fromthe instant cases in ways that are helpful to petitioners.
As expl ai ned bel ow, applying the nethodol ogy set forth in Hackl,
we conclude that petitioners have failed to show that their gifts

of interests in the partnership conferred upon the donees the

'Respondent stipulates that the fair nmarket val ues of the
gifts were correctly reported on petitioners’ gift tax returns.
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i mredi at e use, possession, or enjoynent of either (1) the
transferred property or (2) the incone therefrom

1. Application to the Transferred Property

We agree with petitioners that the partnership agreenent
nmust be exam ned to determ ne whether the donees obtained the
i mredi at e use, possession, or enjoynent of the transferred
partnership interests. W disagree, however, that the
partnership agreenent permts the donees presently to access any
substantial econom c benefit fromthe transferred property.

It is undisputed that under the partnership agreenent the
donees have no unilateral right to wthdraw their capital
accounts. Furthernore, section 11.1 of the partnership agreenent
expressly prohibits partners fromselling, assigning, or
transferring their partnership interests to third parties or from
ot herwi se encunbering or disposing of their partnership interests
w thout the witten consent of all partners. As stated with

respect to anal ogous circunstances in Hackl v. Conm ssioner, 118

T.C. at 297, transfers subject to the contingency of approval (by
the LLC nanager in Hackl and by all partners in the instant
cases) “cannot support a present interest characterization, and
the possibility of making sales in violation thereof, to a
transferee who woul d then have no right to becone a nenber or to
participate in the business, can hardly be seen as a sufficient

source of substantial econom c benefit.”
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Mor eover, because of the operation of section 11.2 of the
partnership agreenent, it appears that the donees are not even
properly characterized as limted partners in the partnership.
Section 11.2 of the partnership agreenent provides: “Any

assi gnnent nmade to anyone, not already a partner, shall be

effective only to give the assignee the right to receive the
share of profits to which his assignor would otherw se be

entitled * * * and shall not qgive the assignee the right to

becone a substituted limted partner.” (Enphasis added.)® 1t nust

be renenbered that when the partnership was created, petitioners
children were not partners--the only partners were the 1-percent
general partner, Price Managenent Corp., and two 49.5-percent
l[imted partners, the Walter M Price Revocable Trust and the
Sandra K. Price Revocable Trust. The record does not reveal
exactly how petitioners effected assignnents of limted
partnership interests fromthese trusts to their children. But
however it was done, because the children were not already
partners, pursuant to section 11.2 they did not becone
substituted limted partners; rather, the gifts were effective

only to give each child a share of the profits to which the

8Petitioners contend that section 11.2 of the partnership
agreenent permts the donees to sell their shares of partnership
profits to any third party w thout approval of the other partners
or the partnership. W disagree. This provision nerely
describes the effect of assignnents and does not supersede the
i mredi ately preceding section 11.1 of the partnership agreenent
restricting a limted partner’s ability to sell or assign his or
her partnership interest.
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revocabl e trusts otherw se woul d have been entitled.
Consequently, the donees lack the ability “presently to access
any substantial econom c or financial benefit that m ght be

represented by the ownership units.” Hackl v. Comm ssioner,

supra at 296.

But even if it were to be assuned, contrary to the foregoing
anal ysis, that the donees did sonehow becone substituted limted
partners, it would not affect our conclusion that contingencies
stand between the donees and their recei pt of econom c value for
the transferred partnership interests so as to negate finding
that the donees have the i nmmedi ate use, possession, or enjoynment
of the transferred property. Pursuant to section 11.1 of the
partnership agreenent, unless all partners consented the donees
could transfer their partnership interests only to another
partner or to a partner’s trust. |In addition, any such purchase
woul d be subject to the option-to-purchase provisions of section
11.4 of the partnership agreenent, which gives the partnership
itself or any of the other partners a right to purchase the
property according to a conplicated val uation process but w thout
providing any tine limt for exercising the purchase option with
respect to a voluntary transfer.

Petitioners suggest that if one donee purchased the
partnership interest of another donee, the purchaser would gain

an “unrestricted and noncontingent right to the i medi ate use,
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possession or enjoynent of the partnership interest”, for
i nstance, by being able unilaterally to cause the partnership’s
liquidation.® As just discussed, we do not believe that the
donees were substituted limted partners in the partnership.
Consequently, we do not believe that the donees possessed
anything nore than incone rights to transfer to each other or
anyone el se. Mre fundanentally, we reject any suggestion that a
present interest in a donee is properly founded on additional
rights that the donee or sone ot her donee m ght |ater acquire.

Petitioners allude to the possibility of the donees’ selling
their partnership interests to the general partner. It nust be
remenbered, however, that the general partner is owned by
petitioners and that its president is M. Price, who engi neered
the gifts of partnership interests to his children in the first
instance. |If the possibility of a donor’s agreeing to buy back a
gift sufficed to establish a present interest in the donee,
l[ittle would remain of the present interest requirenent and its
statutory purpose woul d be subverted if not entirely defeated.

Cf. Chanin v. United States, 183 . . 840, 850, 393 F.2d 972,

The prem se seens incorrect. Section 10.3.1 of the
partnership agreenent permts the partnership to be dissol ved
with the consent of “at |least two-thirds (2/3) in interest of the
partners.” The greatest partnership interest held by any partner
(though not until 2002) was a 33-percent interest. A donee who
pur chased anot her donee’s 33-percent interest would have only a
66- percent interest, which would be insufficient to unilaterally
effect a dissolution under section 10.3.1, which requires consent
by “at least two-thirds (2/3) in interest of the partners.”
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977 (1968) (rejecting the proposition that an annual excl usion
shoul d be allowed “in every case in which the donee received a
future interest in property, which was marketabl e, thus doing
violence to the well recogni zed statutory purpose”).

Petitioners contend that the donees enjoyed a present
interest in the transferred property because they were able to
use the Schedul es K-1, Partner’s Share of Inconme, Credits,
Deductions, Etc., that the partnership issued to them each year
as evidence of their own personal assets, thereby enhancing their
“financial borrowing ability.” Apart fromM. Price s vague and
uncorroborated testinony, there is no evidence to support this
contention. In any event, whatever benefit the donees m ght be
t hought to enjoy in this regard is at best highly contingent and
specul ative and does not, we believe, constitute a source of
substantial econom c benefit, particularly in the light of the
restrictions on alienation (including on the ability of a partner
to “encunber” a partnership interest) contained in the

partnership agreenment. Cf. Stinson Estate v. United States, 214

F.3d at 848 (holding that a gift of forgiveness of corporate

i ndebt edness was a future interest notw thstanding that the

i ndi vi dual donees saw an increase in their stock value due to a
bal ance sheet inprovenent of the debtor fam|ly-owned

cor poration).
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2. Application to Incone Fromthe Transferred Property

In order to show that the gifts of the partnership interests
af forded the donees the right to i medi ately use, possess, or
enjoy the incone therefrom petitioners nust show that: (1) The
partnership woul d generate incone at or near the tine of the
gifts; (2) sonme portion of that incone would flow steadily to the
donees; and (3) the portion of incone flowng to the donees can

be readily ascertained. See Hackl v. Conm ssioner, 118 T.C at

298.

Because the partnership owned real properties generating
rents under long-term | eases, we believe that the partnership
coul d be expected to generate incone at or near the tinme of the
gifts. The record fails to establish, however, that any
ascertainable portion of the income would flow steadily to the
donees. To the contrary, the record shows that the partnership’s
incone did not flow steadily to the donees--there were no
distributions in 1997 or 2001.

Pursuant to the partnership agreenent, profits of the
partnership were distributed at the discretion of the general
partner, except when otherwi se directed by a majority in interest
of all the partners, both limted and general. Furthernore, the
partnership agreenent stated that “annual or periodic

distributions to the partners are secondary to the partnership’s
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primary purpose of achieving a reasonabl e, conpounded rate of
return, on a long-termbasis, with respect to its investnents.”
Petitioners allege that the partnership is expected to make
distributions to cover the donees’ incone tax liabilities arising
fromthe partnership’s activities. Section 7.3 of the
partnershi p agreenent, however, clearly nmakes such distributions
di scretionary: “Neither the partnership nor the general partner
shal | have any obligation to distribute profits to enable the
partners to pay taxes on the partnership’s profits.” Because the
timng and anount of any distributions are matters of pure
specul ation, the donees acquired no present right to use,
possess, or enjoy the income fromthe partnership interests.
Wthout citation of |egal authority, petitioners contend
that the general partner has a “strict fiduciary duty” to make
incone distributions to the donees. W are not persuaded that
such a fiduciary duty, if it exists, establishes a present
interest in a transferred limted partnership interest where the

l[imted partner |acks withdrawal rights.! Nbreover, because (as

19As has been observed el sewhere:

In many respects a limted partner who has no

wi thdrawal rights is much |ike a beneficiary of a

di scretionary trust whose only rights with respect to

the trust consist of the right to trust distributions

whi ch may be withheld at the discretion of the trustee.

Regardl ess of the general partner’s fiduciary duties,

there is no certainty that the limted partner wll

receive current distributions fromthe partnership.

* * * [Kalinka, “Should the Gft of a Limted Partnership
(continued. . .)
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previ ously discussed) the donees are not substituted |imted
partners, there is significant question as to whether under
Nebraska | aw t he general partner owes them any duty other than

loyalty and due care.! Cf. Kellis v. Ring, 155 Cal. Rptr. 297

(C. App. 1979) (holding that under California | aw t he assi gnee
of alimted partner’s partnership interest could not bring suit
agai nst the general partner for alleged breaches of fiduciary
duty).

In sum petitioners have failed to show that the gifts of
partnership interests conferred on the donees an unrestricted and
noncontingent right to i medi ately use, possess, or enjoy either
the property itself or income fromthe property. W therefore
hol d that petitioners are not entitled to exclusions under

section 2503(b) for their gifts of partnership interests.

10¢, .. conti nued)
Interest Constitute a Future Interest?’, Taxes, Apr. 1998,
at 12, 18.]

Hpursuant to the Nebraska UniformLimted Partnership Act,
an assignee of a limted partnership interest may becone a
limted partner if and to the extent that the partnership
agreenent so provides and all other partners consent. Neb. Rev.
Stat. Ann. sec. 67-274(a) (1981). As previously discussed, it
appears that the donees did not becone substituted limted
partners in the partnership. Wth respect to persons who are not
partners of a limted partnership, the general partner has the
liabilities of a partner in a partnership without limted
partners. Neb. Rev. Stat. Ann. sec. 67-256 (1981). Under
Nebraska | aw, the only fiduciary duty such a partner owes to
other partners is the duty of loyalty and due care. Neb. Rev.
Stat. Ann. sec. 67-424(1), (2), and (3) (1997).



To reflect the foregoing,

Deci sions will be entered

for respondent.




